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About the All-Party Group Inquiry

The All-Party Parliamentary Intellectual Property (IP) Group was set up to raise awareness of the

value of IP to the UK and the harm caused by IP crime. The Group provides briefings and information
for Parliamentarians wishing to protect thei
creativity. Members have the opportunity to hear of the devastating effects of IP crime and what

they, as legislators, can do about it. They can also see firsthand the scale of the problem and the

huge task facing trading standards officers, the police, customs & excise and industry.

The officers of the Group who took part in this Inquiry were:

Janet Anderson MP (Rossendale and Darwen, Labour) (Chair)

John Whittingdale MP (Maldon and East Chelmsford, Conservative) (Vice-chair)
Jeremy Browne MP (Taunton, Liberal Democrat) (Vice-chair)

Jim Dowd MP (Lewisham West, Labour) (Treasurer)

Pete Wishart (Perth and North Perthshire, SNP)

The Group is supported by the Alliance Against IP Theft (Alliance). Established in 1998 the Alliance is
a unique coalition of UK trade associations and enforcement bodies, providing a single voice for
those who share an interest in preventing IP theft in the UK.

Executive and administrative assistance is provided by Luther Pendragon.

The Group can be contacted via its website www.allpartyipgroup.org.uk which also contains further
information about its work and copies of all evidence submitted.

About this report and the Inquiry

On 5" August 2008 the Group launched a Review into how effective Gowers recommendations have
been in ensuring IP rights can be properly protected and enforced for the benefit of both rights
holders and consumers.

We felt that it was a suitable time to launch such an inquiry. Gowers reported two years ago, and in
that time, digital technology has continued to change at a pace; the importance of IP-rich industries
to the UK economy continues to grow; and the amount criminals are making from IP crime shows no
sign of reducing. Consumers and rights holders rightly want to ensure a regime that is clear, effective
and transparent. In order to achieve this it is important that IP is not consigned to a box marked
Gowers and forgotten about.

The Group invited a number of stakeholders across the IP community to contribute their views. The
Inquiry had the following terms of reference:

e The relevance of the original Review and report two years on;

e  Whether the changes made to the IP regime have been the right ones, and whether these
were successful;

e Whether there were any issues not covered by Gowers that should have been / or where
change was needed but not recommended;
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e Whether the Gover nment ' s del ay i n i mpl ementing c
recommendation having a timetable for implementation attached] is causing problems, and
why;
e Whether the digital developments of the past two years have resulted in changed focus and
priorities;
e Whet her Gower’' s recommendations have i mprovei

The Group held two meetings in the House of Commons where stakeholders and interested parties
were given the opportunity to discuss aspects of the Gowers Review with the officers of the Group.

In addition we received written submissions from a broad range of interested parties which are
listed in Appendix 1.

We would like to thank all of those who participated in and contributed to our Inquiry.
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Executive Summary
Britain's economic and cultural way of llitisfe t odeé
against this backdrop that the Gowers Review set out to analyse how the IP regime should respond
to modern challenges and, in turn, that thisReviews e e ks t o anal yse Gower s’ at

the enforcement of IP rights in the UK.

Our study found that the Gowers Review remains fundamentally relevant. Since 2006 we have seen

the publication of countless consultations: the Creative Britain report, the EU Green Paper on
copyright, | PO'"s consultation over the future o
Britain report. It is clear to the All-Party Group that achieving consensus can sometimes be difficult,

however given the critical importance of IP to the UK’'s economy we believe there is the need for

definitive action.

It is now clear to the Group that achieving consensus over the actual action necessary is still

extremely challenging. However, giventhec r i t i ¢ al i mportance ,which | P to
since Gowers has been even more firmly established, we have balanced the different arguments we

encountered in order to highlight areas where either consensus is evident or where the need for

action is now so clear it should not be resisted lightly.

To summarise our findings:

1. All contributors agreed that the Review is relevant and that two years on the economic
case for the protection of IP rights is stronger than ever.

2. There is general agreement that it is unacceptable that two years after the Review was
published only half the recommendations made have been implemented (and even then
not always fully). It may be that the Government no longer believes the
recommendations are the right way to proceed, but if that is the case the Government
should say so and propose alternative measures.

3. Unexplained delay benefits no one. The need to build consensus and proceed with
extreme care in some areas of IP policy and enforcement is undeniable, but we found
that progress over a number of recommendations has stalled without explanation and at
great cost to both industry and consumers.

4. There is a pressing need for senior accountability when it comes to IP enforcement. A
range of different Ministers, departments and departmental bodies have responsibility
for implementing specific areas of IP rights enforcement, but despite the creation of the
post of IP Minister, there does not seem to be a single voice championing the cause of IP
rights enforcement in Government.

There is no shame in admitting that resolving the issues identified by Gowers may progress at
different rates. Where complex and detailed consultation is required, for example over the
relationship between ISPs and rights holders, it is important that those deliberations are not allowed
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to hold up equally important but perhaps less complex issues such as the need to regulate markets
and car boot sales.
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Chapter | O Relevance

11

1.2

1.3

1.4

15

The Gowers Review was widely welcomed in 2006 and is still regarded as relevant by rights
holders, consumer groups and enforcement agencies. The Group found widespread
agreement that, two years on, the issues addressed by the Gowers Review are as important,
if not more important than ever.

Economic relevance - Effective enforcement of IP rights remains of fundamental importance
to the UK economy, although two years after the Gowers Review it is still not possible to
gauge exactly what contribution IP makes to GDP. According to figures from UK Trade and
Investment the ‘creative industries’ a keaeraed 8.2% of UK GDP in 2007 and grew at
twice the rate of the economy as a whole between 1997 and 2004, averaging 5%". The
Design Council agree that the growing knowledge economy means we need a robust system
to monetise and value IP more than ever’. The Business Software Alliance go further and
state that despite the changes since Gowers the IP enforcement framework in the UK does
not match the value that IP offers to the creative economy?’.

At present, however, there has been no estimate of the contribution which all industries
dependent on IP rights make to UK GDP. For example, brand manufacturing is not counted
as a creative industry yet UK brand manufacturing alone accounts for 14% of UK
manufacturing and over £50 billion of gross output®. The Group heard that this hole in the
evidence base is being addressed by SABIP, which is studying the economic contribution of
IP and we look forward to hearing the results of that research®. Without an accurate
reflection of the value of IP, it is extremely hard to quantify the benefits that better
enforcement of IP rights will bring to industry, consumers and the Exchequer.

It was clear that, in economic terms, the effective protection of IP and the measures
recommended by Gowers remain relevant, even if only the UK Tl figure is used - and this was
the only figure the Intellectual Property Office was able to provide.

Relevance in relation to new technology — According to Ofc 0 m’ UK Broadband Speeds
H 1 nrgs€arch, the average speed of broadband connection of UK consumers stands at
3.6MB/s, about half the average advertised speed, but still more than enough for audio and
standard definition video downloads®. This represents approximately twice the average
broadband speed estimated by XTN data in 2006, when Gowers was being drafted. The
increased utility this provides for consumers is very welcome but it increases opportunities
for online piracy and online trade in counterfeit goods. The evidence we heard supports the
case, therefore, for faster implementation of certain recommendations.

1

UK

Il nward I nvest ment 06/ 07: Creative I ndustries’ UKT &I

2 Design Council — Written Evidence to the APPIPG

® Business Software Alliance — Written Evidence to the APPIPG

* Alliance Against IP Theft — Written Evidence to the APPIPG

® All- Party IP Group -1 Oral Evidence Session, lan Fletcher Chief Executive IPO October 2008

6

July

2007

Consumer Experience of Broadband Performance: Initial Findings'’
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1.6 Relevance to consumer behaviour — Consumer Focus said that clarity over the definition of
IP crime was important in order to avoid criminalising consumers who do not know where
the boundaries of IP crime lie. A problem Consumer Focus suggested has grown not
diminished since 2006’. No-one argued that ignorance should be a defence for breaking the
law but a general consensus emerged, through both written and oral evidence, that the
government needs to invest in a public awareness and education campaigns alongside those
already being conducted by industry.

1.7 Relevance abroad - If imitation is the sincerest form of flattery the European Commission
must consider the Gowers Review to be relevant. When the Commission published its Green
Paper on copyright in 2008 it made extensive use of the questions Gowers posed in 2006.
From this we can conclude that, for the Commission at least, Gowers remains pertinents.

1.8 Dissenting voices — Some respondents, however, felt that the Gowers Review did not wholly
succeed in its stated task. Both UK Music and PPL for example argue that a more detailed
analysis of the use of IP in the market was needed in order to understand the value chain of
IP, where value is gained and where it is lost’. However, the Group is not convinced that
arguments that Gowers could have done more are reasons to further delay the
recommendations the Review made where a general consensus has been achieved.

1.9 Equally, a key objection that both UK Music and PPL refer to was the Gowers Review' s
opposition to term extension for sound recordings. Given this issue has been resolved, we
do not intend to dwell on this issue.

1.10 In its evidence the BPI accepts the Review was, and is, relevant, but highlights the notion
that the failure of the Review to properly analyse and articulate the benefits of IP to the UK
has helped to create a negative policy environment for rights holders™. So, two years on, the
guestion for them is not so much whether the Review is relevant but rather whether the
recommendations the Review made accurately reflect the issues facing rights holders,
legitimate consumers and rights users. In a sense the rest of this Review seeks to explore
those questions so we will not dwell on them here.

7 All-Party Parliamentary IP Group —Ed Mayo Chief Executive of Consumer Focus1® Oral Session October 2008
& http://ec.europa.eu/internal market/copyright/copyright-infso/copyright-infso_en.htm

® UK Music — Written evidence to the APPIPG

1% BPI — Written Evidence to the APPIPG
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Chapter 2 0 Are IP Policy changes since Gowers working?

2.1 The Gowers Review did achieve a consensus over many of its recommendations. Nonetheless
the Group wanted to hear whether, two years on, this consensus still exists; whether there is
still an agreement that the changes were the right ones and whether the changes that have
been made are working as intended. The oral and written evidence we received highlighted the

following key points.

2.2 The role of ISPs — The role that Internet Service Providers have in enforcing IP rights was a
key point made in many of the written submissions we received (although it should be noted
that no ISP responded to our call for input). Recommendation 39 of the Gowers Review
concluded that ISPs have a crucial role to play in ensuring their customers use their internet

connection lawfully and responsibly, and in helping to prevent online IP theft.

2.3 Since we received the written and oralsub mi s si on s, the Government [
Report also broadly endorsed the Gowers findings and went further by suggesting both a
‘ ights Agency’ and legislation to ensure compliance with measures to combat illegal P2P
filesharing. The Government will shortly consult over the nature of the new responsibilities
on ISPs, rights holders and the exact nature of the regulatory regime, so this Group will not
duplicate that process. Nonetheless, based on the evidence the Group received, we
welcome the fundamental acknowledgement that as technology evolves, and means of

delivery and consumption change, so too does responsibility for enforcement.

2.4 The Premier League also stressed the importance of acknowledging the international nature
of online piracy given that an infringing website can have links to multiple countries and may
be based, hosted and take payments in yet more different countries. This means the need

for international reciprocal arrangements needs to be examined™.

2.5 Police and IP Crime - IP crime is but one of many criminal activities competing for police
attention on a daily basis. Inevitably, when faced with so many different tasks, police forces do
not prioritise IP crime for action in its own right and police action is most often taken where a
link between IP crime and other serious crime has been established™. Despite this SOCA does
recognise IP crime as linked to organised criminal activity and devotes resources to improving
its intelligence base. Experience has shown that enforcement action against organised IP
criminals leads directly to other organised crime such as laundering or people smuggling, for
example the IP charges brought against the gang leaders in the wake of the deaths of 18

Chinese cockle pickers in Morecombe Bay™.

! premier League - Written Evidence to the APPIPG

12 All-Party Parliamentary IP Group, 2" Oral Session, Giles York, Deputy Chief Constable of Sussex Police and ACPO IP Crime lead, January
2009

2 ibid
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2.6 In light of what we heard it was clearly right that IP crime was included in the National
Community Safety Plan 2007 — 2010. However, the ‘Cutting Crime: A New Partnership 2008-
2011 and the resul ti ng aréPnotbntended toSie privrities for loBay r e e me
forces in the same detail that the NCSP did. The Home Office states that local flexibility when
setting police priorities is important' and we agree, but in the absence of the National
Community Safety Plan it is important Government considers other mechanisms to ensure IP

crime retains its rightful place on the agenda for police and other enforcement agencies.

2.7 Training of Judges and Magistrates — The Gowers Review rightly identified the need for judges
to get a better understanding of IP crime and its implications. The Review found that IP cases
come before magistrates infrequently but, when they do, can raise novel points of law. In its
evidence to the Group the Premier League provided evidence that the action taken since
Gowers has failed to properly address this. An illustrative example of this took place at
Tameside Magistrates Court on 17 September 2008 where the District Judge commented that
I P crime was “not wh,ahtswakin spite af thedfactahatlthk Comyright,e a | C |
Designs and Patents Act 1988 makes it clear that it is a criminal offence. Clearly, under the
separation of powers, this Group would not seek to influence the judiciary over an individual
case and it is certainly not for this Group to comment on the merits of the statement made by
the Judge in the above instance but the fact that so many of the submissions we received made

reference to judicial training suggests there is more to be done in this area.

2.8 Recommendation 44 specifically tasked the IPO with consulting with the Judicial Studies Board
(JSB) to assess the need for extra training in IP law for judges, magistrates and their advisers.
However, the Group gathered contradictory evidence over whether this crucial work is
happening or not. IPO statest h a t contitiuing t&explore opportunities to provide IP training
materials to judges, magi st r a'tbetsn,a Pagiamensagyc ut or
answer in December 2008 the Ministry of Justice makes it clear that the Government is not in a
position to issue any guidance to the JSB and i ndeed stated t hat t
Commi ttee has ruled out any such training fo

forward’*®.

2.9 The fact that the JSB consider this area of law to be straightforward makes it no less acceptable
that two years after the problem was identified we still hear examples of the judiciary under-
estimating the consequences of IP crime. The fact that MoJ have said action is inappropriate
but IPO says it is continuing to work with the JSB does not inspire confidence. If we are to deter
serious criminals, as well as send a clear, consistent message to the public about the boundaries
of IP law, it is critical that members of the judiciary play their part and act in accordance with
Parliament’'s ‘relatively straight forward’ Wi

" Written Answer - HC Deb 11 December 2008 c239W (Mr Alan Campbell MP answer to Mr Don Foster MP)
 http://www.ipo.gov.uk/pro-policy/policy-information/policy-issues/policy-issues-gowers/policy-issues-gowers-enforcement.htm
'8 Written Answer - HC Deb 11 December 2008 c299W (Mr Jack Straw MP answer to Mr Edward Garnier MP)

10
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The |1 PO’ s ot lkemmendaien gdohas deen td begin Rprogramme to train CPS
prosecutors in IP law. The Publishers Association highlighted this as a positive move that is

worthy of more focus®.

Funding of Trading Standards — Trading Standards Departments are at the forefront of the fight
against IP crime. Their role is crucial in terms of the protection of IP rights, the protection of
consumers, the protection of local businesses and the reduction of crime and anti-social
behaviour. The Group heard that there is no way for DCLG to track the exact funding being
delivered to trading standards by local authorities and therefore no way to be sure that the

issue is receiving the attention and funding it deserves across the country as a whole.

The swift implementation of the recommendation which gave trading standards the power to
enforce copyright law by enacting s107A of the Copyright Designs and Patents Act was widely

welcomed. Two concerns were raised:

First, whether the funding provided alongside the new obligation was sufficient once spread
across every trading standards department. It was pointed out that the 2007/2008 allocation of
£4.191 million produced a lowest allocation of £211 in the Isles of Scilly and a highest amount
of £103,633 in Kent. At the lowest end of this spectrum it is hard to see how an increase of
£211 would make much impact on the fight against copyright theft. Even £103,000 sounds less
impressive when spread across the entire County of Kent. Nonetheless, the mean average
allocation to enforce s107A for 2007/2008 was £27,940 and this increase was welcomed in the

evidence that the Group heard.™

Second, Central Government has made this money available but the Group uncovered concern
that, since it could not be ring-fenced, many authorities were not passing it on to trading
standards departments and even if the cash was reaching trading standards it was not clear
that it is being used to enforce copyright law. It is right that Local Authorities have the power to
allocate resources in response to local need. However, this process should be transparent and
where, as in this case, Central Government has made a specific allocation to combat a serious
crime it cannot be right that there is no record of which local authorities have spent the
allocation on other priorities. Without such a record it is hard to see how local people can hold

their representatives to account.

Copycat Packaging — The Gowers Review concluded that ‘passing off’ r did netsprotect
many brands and designs from misappropriation, and called for Government, in
Recommendation 37, to monitor the success of the Unfair Commercial Practices Directive and
to consult on measures to combat unfair commercial practices in relation to IP were the

Directive found to be ineffective.

The Review acknowl edged concerns that t he Di

interactions may not provide sufficient legal sanctions for unfair business to business anti-

7 publishers Association Written Evidence to the APPIPG Inquiry.
'8 All Party Parliamentary IP Group, 2" Oral Session, Bryan Lewin ex Chair of the TSI referring to LACORS data, January 2009

rect
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competitive practices. With the implementation of the Directive by the Consumer Protection
from Unfair Trading Regulations (CPRs) these concerns have grown significantlylg. The
Government rejected calls for companies with a legitimate interest to be able to take private
action, limiting enforcement in this area primarily to the OFT and Trading Standards. BERR has
also told interested parties that it wishes to see the CPRs interpreted narrowly and, when they
are reviewed in relation to misleading packaging, to give particular weight to the priorities of
the enforcement bodies and the scale of consumer detriment (not the impact on businesses) in
its analysis. This has led to concern amongst brand owners that CPRs will not protect brands
and designs from misappropriation and we call on Government to consult now on appropriate

changes to the IP regime.

G 0 w e driginal Recommendation 37 is not limited to an examination of CPRs in 2010 and
given the concerns raised in written evidence to this Group, namely that CPRs do not address
the fundamental problem of unfair acts between businesses, it seems that a more holistic

consultationovert he | P regime’s effectiveness imhen

may be in the interests of both consumers and brand owners.

| PO s swift and ¢ ompr Retoemmeadatione25Bj toniptloducae fast at i o n

track registration for trade-marks was widely welcomed and BBG in particular agreed had

resulted in an enhanced service.

The creation of SABIP ¢ The need to create SABIP was not questioned in evidence we received
but areas of concern were raised: the composition of the board and, perhaps inevitably, the
areas of investigation the board has chosen to focus on in year one.

The Gowers Reviewc al | ed f or SABIP to comprise of

certain areas of expertise appear to be neglected. In particular, BBG noted an absence of
expertise in relation to trademarks and branding®’, while ALPSP expressed concern that there is
no representation of rights holders whatsoever amongst the membership of SABIP*'. Given the
Board has existed for less than a year it is perhaps too early to draw conclusions over whether
the areas of research they have focused on have been able to cover the concerns of the entire
IP community but the salient point to this inquiry is that a priority for the Board should be to
establish the value of IP to the UK economy and the corresponding damage IP crime does to
both the UK economy and Exchequer. Once this key information is established other areas for

enquiry will inevitably follow.

Copyright Exceptions — The summary of responsestol PO’ s ¢ 0 n s the pbtentiai o n

widening of Copyright Exceptions provides considerable detail on the views over this issue.
We await the publication of the second consultation over the proposed statutory instrument
in 2009 with interest. For that reason this Review has not examined the issue of copyright
exceptions in detail but a theme in the evidence we received was that specific industries do

'3 British Brands Group - Written evidence to the APPIPG Inquiry
% British Brands Group - Written evidence to the APPIPG Inquiry
! Association of Learned and Professional Society Publishers. — Written Evidence to the APPIPG Inquiry

ov
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not feel a general exception to allow ‘format shifts’ could work for all industries concerned
given the different nature of the industries, business models and products involved. The
British Library expressed disappointment that progress over reviews of copyright exceptions
and limitations has been slow*”.

2 British Library - Written Evidence to the APPIPG Inquiry




All-Party Parliamentary ST

IPGroup

[Protecting nnovation « Promoting Enterprise

[, = = x 3}

) ooosdw

Chapter 3 - Delays in implementation

3.1

3.2

33

3.4

3.5

3.6

The Gowers Review was published in December 2006 but to date only half of the
recommendations have been addressed and fewer still have been fully implemented. Rights
holders were clear that the delay is causing real damage to them, and the economy. Equally
some consumers who provided a response felt that being held in limbo for over two years is
creating further and unnecessary confusion about where the boundaries of acceptable, and
legal, behaviour lie.

Consumer Focus, for example, stressed that clarity over IP law is as important for what it
allows consumers to do as it is for what it prevents consumers from doing®. The Anti-
Counterfeiting Group on the other hand stressed that the failure of the Mol to act to update
the damages regime is reducingi t S  m eahilltyeortake'action that would cut off
funding to some very serious and organised criminals as well as preventing considerable
harm to the creative industries®. Those two concerns alone demonstrate that despite
potentially different motives there is consensus that unexplained delay suits no-one. These,
and other, concerns are explored in detail below.

The IPO explained many of the delays in implementation on the grounds that a number of

Gower s’ recommendati ons were passed on to Go\
having undergone an impact assessment. In essence, the IPO stated, the Review produced

ideas rather than fully-formed policy”. This may explain some of the delay but given that the

Government welcomed the Gowers recommendations and committed to taking them

forward® it seems reasonable to expect at leasts o me pr ogr ess turning eac
into policy in the two years that have passed since the Government committed to

implementing the Gowers Review in its entirety.

Damages ¢ Creation of an effective and dissuasive civil damages system. Recommendation
38 of the Review concluded that a dissuasive system of civil damages in relation to IP crime
is essential to protect consumers, IP rights holders and to reduce the burden on
enforcement agencies. It concluded by saying that any proposals for change should be
bought forward by the end of 2007.

The Government agreed that the then Department of Constitutional Affairs (DCA) would
examine this issue in a broader review of the law of damages. However, in the subsequent
consultation the DCA dismissed at the outset the recommendation from Gowers that a
deterrent effect should be introduced into the damages regime for IP infringement, instead
only consultingont he r ul es rieograarldi mgn d* aadydyirtavat ed” da m;:

The DCA consultation was published in May 2007. Although the Consultation required
responses to be submitted by the end of July 2007, a summary of responses has still not be
published. The MolJ will give no timetable or deadline for when this, or indeed the
Gover nment ’istobepidighed.n s € ,

s All-Party IP Group 1% Oral Evidence Session - Ed Mayo, Consumer Focus, October 2008

** All-Party IP Group 2" Oral Evidence Session —Graham Arthur, ACG, January 2009

» All-Party IP Group 1* Oral Evidence Session — lan Fletcher, IPO, October 2008

% http://www.ipo.gov.uk/about/press/press-briefings/press-briefings-gowers/press-briefings-gowers-govresponse.htm

14
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3.7

3.8

3.9

3.10

3.11

In the face of this delay almost all the IP rights holders the Group heard from are very keen to
hear the Government’'s response and mor e
would allow businesses and rights holders to protect themselves, and act as a deterrent to
those who would infringe IP. For example,the exi sting ci vil | aw
position to be restored to what it would have been, had the infringement not taken place. In
practice, this often means the infringer only has to pay the licence fee or the cost of the
product or service that should have been paid in the first place”’. Thus the financial risk to

infringers is extremely low and the regime is not an effective deterrent to infringement.

Evidence the Group received from the Premier League, the BPI, BSA, FAST and the Alliance
Against IP Theft® shows industry does act to enforce its own rights when appropriate, but
without the certainty that the damages regime will act to dissuade IP criminals. Contributors
felt that the Government is providing little incentive for industry to continue to embark upon

All-Party Parliamentary me
P 2 o
IPGroup i
[Protecting ovation « Promoting | ]
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n r e

expensive enforcement work. Given thatthe UK’ s damages regi me i
required to be both effective and dissuasive under the TRIPS treaty there is a clear need for MoJ
to publish its response to the consultation and implement the required changes at the earliest
opportunity.

Consultation over the regulation of markets and car boot fairs - Regulation of such sales is
essential because markets are one of the main outlets for the sale of counterfeit and pirated
goods, with nearly 30% of all counterfeit DVDs and CDs, and two-thirds of fake clothing and
footwear sold at markets and car boot fairs”. Regular and effective policing and monitoring of
these markets would ensure that innocent consumers are protected from the threats posed by
fake goods, local businesses are saved from unfair competition in the form of illegal traders,

and IP crime ceases to undermine local communities and defraud the Exchequer.

The Alliance Against IP Theft suggested that the Kent County Council Act 2001 contains a
number of useful provisions which if applied to the sale of fake goods and implemented

nationally would enable trading standards to allocate resources more effectively. These include:

e Market organisers to alert the relevant local authority 21 days in advance with details

of where said market is to take place;

e Market organisers to be required to collect on the day certain details of those people

trading at the market, and what they are selling;
e All market stalls to be staffed by someone over 18 at all times;

e Market organisers would have a civil and criminal liability to comply with these new

obligations.

These are simple measures which would reduce the impact of IP crime on local communities

and consumers. Government accepted this recommendation, and promised a consultation by

7 Respect for Film written evidence to the APPIPG & All Party IP Group 1% Oral Evidence Session — Lavinia Carey, RfF & BVA, October 2008
% http://www.allpartyipgroup.org.uk/responses.html
» Alliance Against IP Theft — Written evidence to the APPIPG
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the end of 2007. While the Group accepts that there are some recommendations made in the
Gowers Review around which consensus can be hard to build, this should not prevent progress
those recommendations where there is strong agreement, such as this one. Effective regulation
of car boot sales is one issue where relatively simple changes could reap huge rewards for
consumers who are being ripped off and for industry, which is losing millions.

3.12  Penalties for online and physical infringement ¢ Recommendation 36 of the Gowers Review
stated that the penalty for online commercial infringement should be increased to ten years
imprisonment to achieve parity with commercial dealing in physical copies of pirated works®.
It also proposed that the penalty for those infringing IP online to an extent that prejudicially
affects the rights holders should also be extended to ten years, on a par with physical

infringement.

3.13  The UK IPO is currently consulting on this recommendation but the remedy being suggested in
the consultation is that the maximum fine av
to £50,000. It is unclear how this proposal delivers on the promise to equalise the penalties.

3.14  After two years of delay the Government needs to address this issue properly and deliver the
recommendation made by Gowers, otherwise we will continue to have a situation where
identical offences are punished differently simply because the manner in which the material is
made available is different. This has been described as a Kafka-esque situation which is causing
real damage to industry and public understanding of IP law®'. | P Q@urrent consultation makes
little reference to the need to increase the penalty for online infringement to ten years but it is
clear from the responses to this Review that, while an increased financial penalty is broadly
welcome, further delay to the implementation of the more important recommendation in

relation to imprisonment would not be.

% Respect for Film - Written evidence to the APPIPG
3! publishers Association - Written Evidence to the APPIPG Inquiry.
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Chapter 4 - Issues not covered by Gowers

4.1

4.2

4.3

4.4

4.5

4.6

4.7

The Group offered respondents the opportunity to highlight issues which they felt were not
covered at all, or in sufficient detail, by the Review in 2006. A number of areas emerged
which are detailed below.

Anti-camcording provision - At present the camcording of a film in UK cinemas is not a
specific criminal offence but the Group heard that this is an area which requires urgent
legislation to minimise the criminal activities that are derived from this process.

Camcording in cinemas is the source of 90% of first releases of fake DVDs seized and illicit
film files on the internet®>. As camcording is not a criminal offence, films are particularly
vulnerable in cinemas when they are premiered in the UK. FACT report a 54% year on year
increase in illegal recordings sourced from the UK in 2008. This is a result of more films
opening in the UK first and the likely displacement effect of camcording regulation being put
in place in other English speaking markets, such as Canada.

The UK is now the pre-eminent source of full illegal recordings of films in Europe. In the last
18 months it has overtaken Russia in this respect. The UK Film Council, Respect for Film, the
BVA and CEA* all provided evidence to support the case for camcording in cinemas to be
made illegal in the UK, as it is in many other European countries, including France, Italy and
Spain.

For these reasons the Group was particularly encouraged by the fact that the Intellectual
Property Office confirmed there would be movement on this issue soon® .

The Proceeds of Crime Act - POCA was lauded by enforcement bodies, consumer groups and
industry alike®. It was suggested that the incentivisation scheme could be weighted towards
enforcement bodies and the time taken to process confiscation orders could be reduced. A
key problem, highlighted by both the Trading Standards Institute and the Premier League is
that POCA cannot be used for summary offences, such as dishonest reception of sports
events, where criminal legislation exists but where there is reluctance by the authorities to
prosecute as the fines levied by the courts are not seen as a sufficient deterrent®’.

Making certain summary only IP offences actionable under POCA would therefore increase

its effectiveness as a crime-fighting tool against IP theft. Offences for the possession of

infringing copies and their sale or hire under s107(1) CDPA and, s297(1) which provides an

offence for dishonest reception of programmes in a broadcast service with intent to avoid

payment of a charge are summary only®. TSI suggested that the dormant provision that

would allow confiscation orders of up to £10ktobe madei n a Magi str at es’ Co
enacted.

%2 Respect for Film written evidence to the APPIPG & All Party IP Group 1% Oral Evidence Session — Lavinia Carey, RfF & BVA, October 2008
% Cinema Exhibitors Association — Written evidence to the APPIPG
34 .

http://www.allpartyipgroup.org.uk/

3 All-Party IP Group 1 Oral Evidence Session —lan Fletcher, IPO, October 2008

% All-Party IP Group 2" Oral Evidence Session —in particular Giles York, ACPO lead on IP crime

¥ All-Party IP Group 2" Oral Evidence Session — Richard Scudamore (Premier League) and Bryan Lewin ( TSI), January 2009
% All-Party IP Group 2" Oral Evidence Session —Richard Scudamore (Premier League) January 2009
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4.8 According to the Design Council the biggest single factor that would reduce IP crime would
be better provision of information and advice on how people and companies can protect
their businesses for themselves. 60% of design companies employ fewer than 5 people and
often there simply is not the capacity to search for and act upon advice in relation to their
IP*°. In this sense the IPO has a very important role in providing businesses with the right
information they need to protect themselves.

49 The Federation Against Software Theft argued that the Gowers Review did not properly
consider the ability for representative bodies to make IP claims on behalf of their constituent
members. In essence this would mean the transposition into UK law of Article 4 of Directive
2004/48/EC™.

4.10 The Design & Artists Copyright Societyd r e w t hsatte@ionaohz high burden that
the current system of IP rights places on rights holders as they try to enforce their rights.
Individual creators frequently do not have the resources to embark on the cost intensive
process of proving they are the legitimate rights holder. Even assuming this can be achieved
the costs of enforcement itself can also be prohibitive relative to the limited damages
available for unauthorised use of work . DACS felt this issue was not addressed by Gowers
and is worthy of consideration in future®’.

4.11 The Premier Leaguedrewt he group’ s att entgiighttasihtbeirgewor t s br
it is an issue that has, until now, not been given the prominence it deserves in the IP debate.
I n particular the Premier League’ s enforcemer
Court of Justice r ef eenfor@mentaction kafistalledewhilethe t he L e
case is resovled. Illegal use of IP is a real problem for sport. For example last season the
Premier League alone caught 79 internet sites were caught streaming illegally of which 59
were Chinese. 710 cease and desist orders were filed with an 87% success rate —though that
is not as good as it sounds as many of the sites that desist simply re-launch under another
name.

3 All-Party Parliamentary IP Group — 1% Oral Session, David Godber, Deputy Chief Executive of the Design Council, October 2008
*° Federation Against Software Theft -Written Evidence to the APPIPG Inquiry
*! DACS — Written Evidence the APPIPG inquiry
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Chapter 5 - Co-ordination of IP policy
5.1 Co-ordination of IP policy was not an issue the Group set out to examine but a recurring

theme, throughout both oral and written evidence, was a perceived lack of co-ordination of
IP policy between Government departments with responsibility for implementing the
Gowers recommendations™.

5.2 A good example of this was that the Gowers Review called for better co-ordination between
the Intellectual Property Office, the Office of Fair Trading and the Competition Commission.
However, in its evidence, BBG noted it had found little evidence of co-operation between
these bodies. The specific case given was when BBG raised the issue of misleading
packaging with all three organisations and BERR, as it is a problem that affects competition,
consumer and IP. Three different answers were received. The OFT indicated that it
considers that the practice does not help markets work well. The CC indicated in a hearing
that it considered it an IP matter but later, in its final report on the UK groceries market, as a
matter of consumer protection. BERR, in the meantime, questioned the consumer detriment
that arises through misleading packaging. This indicates that government departments and
agencies continue to operate in silos and are not working well together even when it comes
to addressing a problem highlighted by the Gowers Review as having consumer, competition
and unfair trading (IP) implications®.

53 Rightly or wrongly this has led to a perception that some of the inaction detailed above is
down to issues being passed from department to department.

5.4 It was also noted that there have been three IP Ministers in two years. For a role that
inevitably involves co-ordination of action between many departments and enforcement
agencies this seems a high turnover.

*2 http://www.allpartyipgroup.org.uk/responses.html
* British Brands Group — Written Evidence to the APPIPG inquiry
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Conclusions

This inquiry set out with the specific goal of gathering a range of views about the changing nature of

IP since the Gowers Review. Everyone and anyone with a point to make was free to supply written

evidence and our oral evidence meetings heard from a range of very different industries,

enforcement agencies, rights holders, and consumer groups.

Nonetheless there was a consensus over the following broad conclusions.

1.

IP is increasingly crucial to the cultural and economic well being of the UK. The system of
IP protection is the only legal redress available to rights holders and creators and the
only hope consumers and rights users have to get clarity over what their rights actually
are. It is therefore now even more important that we guard against activities and
changes which weaken protection and may have a detrimental effect on our cultural
diversity and economic well being.

Two years after the review was published only around half the recommendations made
have been implemented. Clarity over the boundaries of IP law is an imperative and so

meaningful progress on recommendationssuc h as t he oMo DasmaBewsvi e BER

consultation over the regulation of markets, and training for the judiciary is overdue.

As many of the original deadlines set by Gowers have now passed without action, we
would welcome a new timeline setting out when progress on each Gowers
recommendation might be expected. Too often departments responsible for
i mpl ementation of recommendations si
even after two years.

A range of different Ministers, departments and departmental bodies have responsibility
for specific areas of IP rights enforcement. The creation of the post of IP Minister has
delivered real benefits but the evidence we heard there remains a need for better co-
ordination between departments, agencies and enforcement bodies.

mpl vy
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Alliance Against IP Theft

British Brands Group

British Library

British Screen Advisory Council

Business Software Alliance

Business Software Alliance Annex1

Design Council
FAST
Microsoft

PL

Premier League

Publishers' Association

Respect for Film.pdf

Trading Standards Institute

CEA UK Film Council
DACS UK Music

Oral Evidence was also provided by:

Session 1 Session 2

Consumer Focus

Publishers Association

The Alliance Against IP Theft

The Design Council

The Intellectual Property Office

Anti-Counterfeiting Group

IP Crime Group / ACPO

The Premier League

The Trading Standards Institute
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